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WHAT IS FREE SPEECH?

The first portion of the First Amendment “allows individuals to express
themselves without interference or constraint by the government."

Article 19 of the UN's Declaration of Human Rights says, "Everyone has the
freedom of opinion and expression; this includes freedom to hold opinions
without interference and to seek, receive and impart information and ideas".

Freedom of expression is considered central to a vibrant democracy. Silencing
ideas that do not align With our own prevents "a flourishing, open marketplace of
ideas" that underlies the exchange of ideas, self-determination, and freedom.

FACTS TO KNOW

"Like all guarantees of the bill of rights, the first amendment's fundamental
guarantee of 'freedom of speech, and of the press' limits only the actions of the
government (federal, state and local), not the actions of private individuals,
organizations or businesses.

Most major online platforms originally “preferred to moderate as little content as
possible,” but today “companies such as Facebook employ thousands of
moderators and use artificial intelligence and other technology to keep tabs on
what their users post.” Between August 2019 and February 2021, negative views
of big tech companies among americans increased from 33% to 45%, and the
share of Americans who want government to regulate tech firms increased from
48% to 57%.

Hate speech, “speech that expressly denigrates individuals on the basis of such
characteristics as race, religion, gender, national origin, and sexual orientation,” Is
not subject to regulation as it “does not constitute low value speech” based on
past Supreme Court rulings. This is the case for entertainment, vulgarity,
blasphemy, and even violent video games, although there is an exception for
discrimination. According to Professor Eugene Volokh of UCLA School of Law,
“when speech is ‘severe or pervasive enough to create a ‘hostile or offensive
environment’...such speech becomes a form of discrimination.”

“Low” value speech, which includes defamation, obscenity, and threats, is not
protected by the First Amendment. New York Times v. Sullivan (1964)
determined that defamation is not protected when it damages a person’s
reputation and was done intentionally with malice. Obscenity and child
pornography are also not protected, based on rulings in Miller v. California (1973)
and New York v. Ferber (1982), respectively.
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GOVERNMENT INVOLVEMENT CIRCLE

The role of government in free speech matters is limited primarily to
protecting its citizens’ Constitutional rights. interpretation of the First
Amendment in specific cases is left to the judiciary. According to the
Constitution Center, “Although the First Amendment says ‘Congress,’
the Supreme Court has held that speakers are protected against all
government agencies and officials: federal, state, and local, and
legislative, executive, or judicial.”

’ Without first satisfying “a variety of standards and tests that have been
established by the Supreme Court over the past century,” the
government is very limited in its ability to restrict free speech. laws
restricting the content of speech usually violate First Amendment rights
because such laws “distort public debate and contradict a basic
principle of self-governance: that the government cannot be trusted to
decide what ideas or information ‘the people’ should be allowed to
hear.”

’ The government can impose “time, place, and manner” restrictions,

such as requiring permits for meetings. The government is also allowed
to intervene when a protest “crosses the line from speech to action.”
For the most part, however, freedom of speech is seen as necessary to
self-government because it “gives the American people a ‘checking
function’ against government excess and corruption.”

’ Campaign contributions have been included as a form of free
expression, but whether and how the government can “constitutionally
restrict political expenditures and contributions in order to ‘improve’ the
democratic process” remains undecided. government efforts to "limit
the impact of money in the political process have been held
unconstitutional,” as contributions are considered First Amendment
rights of free expression. some continue to argue that “the need to
prevent what they see as the corruption and distortion of American
politics caused by the excessive influence of a handful of very wealthy
individuals and corporations is a sufficiently important government
interest to justify limits.”
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FRAMING THE ISSUE

CANCEL CULTURE

Cancel Culture is "the popular practice of withdrawing support for (canceling)
public figures and companies after they have done or said something considered
objectionable or offensive." Many young Americans say it is important to hold
other accountable for their actions and words, but many also express "serious
concern for cancel culture's impact on society" in terms of conformism,
censorship of ideas, and public shaming and ostracism.

MISINFORMATION

misinformation spreading on social media is a challenge for free speech rights.
Unless fraudulent news crosses “specific legal red lines,” such stories “are not
illegal, and our government does not have the power to prohibit or censor them."
Some point to this as the reason trust in information sources is at record lows.

POWER OF MAJOR TECH COMPANIES

Big tech companies “have become indispensable for the speech of billions.” This
means these platforms “have enormous power and influence over public
discourse in our nation,” begging the question: “Should they have unlimited
authority to decide for themselves who can and cannot share their views with
other Americans on these extraordinarily powerful means of communication?”
Many concerned citizens “fear that these online platforms hold outsized power
over public discourse because so much speech flows through them.”

FREE SPEECH IN SCHOOLS

In public schools, disruptive speech can be prohibited, but how schools should
address such speech that originates off campus in the age of social media raises
more questions. On college campuses, some think policing speech is
unconstitutional while others argue restrictions are necessary to deter hate
speech.
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SOLUTIONS

BREAKING UP BIG TECH

Policymakers on a bipartisan basis have called to break up big tech. Others think this
may lead to government overreach, and would like to see more of a change in
targeted ad models that contribute to controversial and inflammatory content

STRENGTHENING USER PROTECTIONS

Other options to regulate big tech companies include strengthening user privacy
protections, and even “self-regulation efforts or the development of internal ethical
codes by the tech companies.” Such efforts would need to be enforced; for example,
a number of major platforms endorsed the Santa Clara Principles on Transparency
and Accountability in Content Moderation in 2019.

INCREASING INFORMATION LITERACY

Individuals also have the power to protect themselves; because of the erosion of
trust in the media and social media companies, many believe increasing their
information literacy is the best defense against misinformation.
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WHAT YOU CAN DO

01. MEASURE

Do you know the state of free speech in your community or state? What are
your alma mater’s policies?

02. IDENTIFY

Who are the board members determining policy at your alma mater or local
educational institutions? What steps have your state’s or community’s
elected and appointed officials taken?

03. REACH OUT

Find allies in your community or in nearby towns and elsewhere in the state.
Foster collaborative relationships with local businesses, community
organizations, and school boards.

04. PLAN

Set milestones based on your state's legislative calendar or local community
calendar.

05. EXECUTE

Reread the Bill of Rights and the Constitution. Examine OpenMind and whether
or not it could be a good fit for use in your church, school, workplace, or at
home. Engage with college students you know. Keep up with policies at your
alma mater, and determine whether or not you support its free speech policies.

The Policy Circle is a national 501(c)(3) organization that informs, equips, and connects
women to be more impactful citizens. www.thepolicycircle.org



